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P R O V I D E S  S O L A R  S E R V I C E  T o
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A C T I N G  A s  A  P U B L I C  S E R V I C E
C O R P O R A T I O N  P U R S U A N T  T o  A R T .  1 5 ,
S E C T I O N  2  O F  T H E  A R I Z O N A
C O N S T I T U T I O N

SUNPOWER CORPORATION'S
COMMENTS ON MAYES
PROPOSED AMENDMENT #1
AND PIERCE PROPOSED
AMENDMENT #1

I.

INTRODUCTION
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15 SunPower Corporation ("SunPower") hereby submits its Comments on Mayes

16 Proposed Amendment #1 and Pierce Proposed Amendment #1, as filed in the above-

17 captioned and above-docketed proceeding on June 17, 2010 and June 15, 2010,

18 respective1y.1 In that regard, SunPower (i) appreciates the thoughtful time and effort

19 reflected in the preparation of each Amendment, and (ii) supports the non-jurisdictional

20 determination that each Amendment would produce, based upon the evidentiary record in

21 the instant proceeding and pertinent "public interest" considerations.

22

23

24 1
25 written input regarding Pierce Amendment #1, SunPower's Comments with regard to

26

27 relation to his amendment.
regard to Mayes Amendment #1,

28 be received as constructive.

In his June 15, 2010 letter to "Interested Stakeholders," Commissioner Pierce requested

Pierce Amendment #1 are submitted in response to Commissioner Pierce's invitation. In
addition, SunPower concluded that it might also be constructive for it to submit written
comments on Mayes Amendment #1 in advance of the forthcoming June 30, 2010 Open
Meeting, in order to provide feedback similar to that requested by Commissioner Pierce in

In so doing, SunPower does not intend to be presumptuous with
and apes that its Comments and suggested revisions will
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11.

SUGGESTED REVISIONS To MAYES

PROPOSED AMENDMENT #1

A. Proposed Insertion at Page 31, Line 6.

1 SunPower does have certain minor (but important) revisions to each Amendment

2 which it desires to suggest for consideration by the sponsors of the Amendments, and the

3 other members of the Commission. Each of these suggested revisions are identified and

4 discussed below.

5

6

7

8

9 SunPower recommends that the fourth paragraph of this portion of Mayes

10 Amendment #1 be revised as follows :

l l "If SolarCity were to broaden i ts business activi ties by

12 providing continuous service to customers, thus severing

13 linkages between a utility and its customers, or extending its

14 use of SSAs to customers other than schools, government or

15 other non profit entities, this would weigh in favor of regulation

16 as it would suggest the Company's primary purpose was the

17 sale of electricity. However, SolarCity's current core business,

18 namely provision of var ied services and promotion of

19 distributed solar systems, is not such to conclude that it is

20 primarily concerned with selling electricity."

21 SunPower is concerned that the language SunPower proposes for deletion could

22 otherwise be construed by third-party financing entities and others as reflection of a bias or

23 predisposition upon the part of the Commission to regulate solar service providers and

24 third-party financing entities who enter into transactional arrangements under SSAs or

25 PPAs with "for-profit" customers. SunPower believes that the suggestion of such a bias or

26 predisposition by Chairman Mayes is not intended. Nor, would the record in the instant

27 proceeding support the same, when examined in relation to the requirements of due process

28 and substantial evidence.
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B. Proposed Insertion at Page 36, Line 18.

"Here, SolarCity's primary business is the design, installation,
maintenance I
development and remotion of renewable resources is in the
ublic , 's

Pintegral to the provision of electricity to the ublic
SolarCity enables schools, government ands other
entities its customers to employ customer-sited solar
which
provide generation back to the grid."
substitute language italicized]

*

1 Moreover, the language that SunPower suggests be deleted is not essential to the

2 "continuous service to customers" and "severing linkage between a util ity and its

3 customers" points which are discussed in this paragraph and the immediately preceding

4 paragraph of Mayes Amendment #L To the contrary, the tax status of the customers, and

5 whether or not the customers are "non-profit" or "for-profit" has no bearing on these public

6 policy considerations.

7 Accordingly, and as indicated above, SunPower suggests that the stricken through

8 language in the above quoted fourth paragraph be deleted from Mayes Amendment # I .

9

10 For the same reasons discussed in Section II (A) above of these Comments,

l l SunPower suggests that the first and third paragraphs of this portion of Mayes Amendment

12 No. l be revised as follows, respectively:

13 . .
and financing of  solar equipment. While

14
interest Sol)arCity activities pursuant to SSAs are not

15 at large, as
non profit

16 facilities
serve their individual needs and only incidentally

17 [Notec proposed

18
* *

19

20

21

22

23

24 SunPower believes that the language deletions and single language substitution suggested

25 above by SunPower do not detract from the analytical thrust or conclusions of either of the

26 above-quoted paragraphs, and, they would tend to remove that potential for perception of

27 the aforementioned jurisdictional bias or predisposition which otherwise might exist.

28

"The public use factor necessarily requires line drawing,
otherwise it would inappropriately include or exclude business
activities. SolarCity's design, installation, maintenance and
financing of individual customer-sited solar facil ities fer
schools, government and other non profit entities does not
trigger a public use finding where it is not integral to the public
at large and only incidentally impacts the pu lie interest in a
safe and reliable electric grid."
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III.

SUGGESTED REVISION TO PIERCE

PROPOSED AMENDMENT #1

A. Proposed Insertion at Page 7., Line 7.

SunPower suggests that the following paragraph be deleted in its entirety from

7

O
that So1arCity would be acting as a public

10
are correct that PPAs result

whereas lease

11

12 accomplish the same thing.
install, maintain, own and

13

14

15

17

18

"The parties generally agree that SolarCity ... would be acting
as a public service corporation if it used a PPA to accomplish
the same thing..."

1

2

3

4

5

6 Pierce Amendment #1 :

" The parties generally agree that SolarCity is not acting as a
public service corporation when it uses a lease agreement to

8 design, install, maintain, own and erase solar systems, but
. service corporation if

9 it used a PPA to accomplish the same thing. Accor infly, and
assumin- argucndo that the parties
in Solarity being a public service corporation
agreements do not, another way to formulate the question
presented in this Application is: Are SSAs more like PPAs or
ease agreements? l ll three arrangements PPAs, SSAs, and

lease agreements functionally
SolarCity's obi~ations to design,
operate the solar systems are identical under al l  three
arrangements, and the only distinctions are (1) whether the
customer contractually pays a fixed monthly fee or a variable
monthly fee and (2) whether the customer or SolarCity
contractually owns the electrons upon production."

16 The statement that

19 is based upon a misunderstanding of the position of the parties in the instant proceeding.

20 Moreover, there is no evidence in the record of the instant proceeding to support a

21 conclusion to the effect that use of a PPA would subject a solar provider to regulation as a

22 public service corporation under Arizona law. Finally, the paragraph here in question

23 would appear to add nothing of substantive importance to that portion of the May 28, 2010

24 Recommended Opinion and Order it proposes to supplement, which is titled "The

25 Application: SolarCity and SSAs."

Accordingly, for all of the reasons discussed above, Sur1Power suggests that the

27 above-quoted paragraph be deleted in its entirety from Pierce Amendment #1 .

26

28
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Iv.

SUGGESTED ADDITION TO

MAYES AMENDMENT #1 AND

PIERCE AMENDMENT #1

This language and conclusion reflect the results of an analysis of the factual

circumstances therein referenced vis-8-vis the provisions of Article 15, Section 2 of die

Arizona Constitution. Accordingly, SunPower suggests that an additional Conclusion of

Law be added to both Mayes Amendment #1 and Pierce Amendment #1 to reflect the

aforesaid conclusion as a legal conclusion as well. By so doing, and in the event Mat

Mayes Amendment #1, Pierce Amendment #1 or a combination thereof are ultimately

adopted, the Commission would further provide important jurisdictional guidance to all

concerned, including the solar panel customer.

Respectfully submitted,

1

2

3

4

5 Body Mayes Amendment #1 and Pierce Amendment #1 propose replacement

6 language for Finding of Fact No. 34 in the ROO, and they propose the same following

7 substitute language:

8 "Entities that purchase or lease (including the lessor and lessee
in such transactions) distributed solar panels to produce

9 electricity for use on their personal property are not public
service corporations, as they do not furnish electricity under the

10 Arizona Constitution, Article 15, Section 2."

11

12

13

14

15

16

17

18

19

20 Dated this 25th day of June 2010.

21

22

23

24

25

26

27

28

Lawrence V. Robertson, Jr.
P. o. Box 1448
2247 E. Frontage Road, Suite 1
Tubac, Arizona 85646
Phone: (520) 398~0411
Fax: (520)398-0412
Email: Tubac1awyer@ao1.com
Attorney for SunPower Corporation
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1 The original and thirteen (13) copies of the
forego Comments will be filed on

2 the 25 ay of lune 2010 with:

3

4

Docket Control
Arizona Corporation Commission
1200 West Washington
Phoenix, Arizona 85007

5 /
A co>y of the foregoing Comments will also be

6 era ed or mailed that same date to:

7 Judge Jane Rodder
Arizona Corporation Commission
400 West Congress, Suite 218
Tucson, Arizona 85701

8

9

10

11

Bradley S. Carroll
Snell & Wilmer L.L.P.
One Arizona Center
400 East Van Buren
Phoenix, Arizona 85004-2202

12

13

14

Steve Wene
Modes Sellers & Sims Ltd.
1850 North Central Avenue, Suite 1100
Phoenix, Arizona 85004

15

16

Timothy M. Hogan
Arizona Center for Law in the Public Interest
202 East McDowell Road, Suite 153
Phoenix, Arizona 85004

17

18
David Ben'y
Western Resource Advocates
p. o. Box 1064
Scottsdale. Arizona 85252-106419

20

21

22

C. Webb Crockett
Patrick J. Black
Fennemore Craig, P.C.
3003 North Central Avenue, Suite 2600
Phoenix, Arizona 85012-2913

23

24

Michael A. Curtis
Curtis, Goodwin, Sullivan, Udall & Schwab, PLC
501 East Thomas Road
Phoenix, Arizona 85012-3205

25

26

27

Philip J. Dion, Jr., Esq.
Tucson Electric Power Company
One South Church Street, Suite 200
Tucson, Arizona 85702

28
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2

Michael W. Patten, Esq.
Roshka DeWulf & Patten, PLC
400 East Van Buren Street, Suite 800
Phoenix, Arizona 85004

3

4

5

Kenneth C. Sundlof, Jr.
Jennings, Strouss & Salmon, P.L.C.
201 East Washington Street, 1 1th Floor
Phoenix, Arizona 85004-2385

6

7

8

Kell/J. Barr
Salt Iver Proeject A bicultural Improvement & Power District
Regulatory A fairs 83 Contracts, PAB 221
p. o. Box 52025
Phoenix, Arizona 85072-2025

9

10

Deborah R. Scott
Pinnacle West Capital Corporation
400 North Fifth Street, MS 8695
Phoenix, Arizona 85004

11

12
Kenneth R. Saline
K. R. Saline & Associates, PLC
160 North Pasadena, Suite 101
Mesa, Arizona 85201-676413

14

15

Daniel W. Pozefsky, Chief Counsel
Residential Utility Consumer Office
1 110 West Washington Street, Suite 220
Phoenix, Arizona 85007

16

17

18

Gerry DaRosa, Esq.
Bryan Cave LLP
Two North Central Ave., Suite 2200
Phoenix, AZ 85004-4406

19

20

Steven M. Olea
Director, Utilities Division
Arizona Co oration Commission
1200 West washington Street
Phoenix, Arizona 8500721

22

23

Janice M. Alward
Chief Counsel, Legal Division
Arizona Corporation Commission
1200 West Washington Street
Phoenix, Arizona 8500724

25

26

Jeffrey T. Murray
Moyer Sellers & Sims
1850 North Central Avenue, Suite 1100
Phoenix, Arizona 85004

27

28
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25
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Jordon R. Rose
Court S. Rich
M. Ryan Hurley
Rose Law Group
6613 North Scottsdale Road, Suite 200
Scottsdale, Arizona 85250
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